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ANNOUNCEMENT. 

EGINNING with the new century, 
ALBANy Law JourRNAL will be issued as a 
monthly instead of a weekly. The reasons which 
have been influential in bringing about this change 
are not far to seek. The twentieth century law- 
year finds himself in imminent danger of being 
overwhelmed, not with a deluge of talk — for with 
that weapon he is usually able to hold his own — 
but in a turbid sea of printer’s ink. In the endless 
multiplicity of legal literature of all kinds — 
opinions, decisions, digests, reports, text-books, 
periodicals, reviews, essays and what not — the 
busy, overworked lawyer finds it a physical impos- 
sibility to even scan, without attempting to digest, 
the immense mass of printed matter which claims 
his attention. The lawyer, after all, is only an 
ordinary mortal, and, being compelled to absorb 
the contents of a printed page by reading each 
word and line, instead of, like the X-Ray apparatus, 
searching out the contents through coverings no 
matter how opaque, time is an object to him. Like 
ordinary mortals also he needs some of it occasion- 
ally for obtaining sleep and nutriment, and semi- 
occasionally a little recreation. A monthly jour- 
nal is, therefore, all he can find time to peruse. 
Coming thus often, it ought to prove a welcome 
visitor, an adviser, a friend, an ally, not only in 
keeping him properly informed as to the develop- 
ment of the law in its endless phases, but in elevat- 
ing and purifying the great and _ honorable 
profession of which he is proud to be a member. 


As in the past, the 
entering upon the new century with its thirty- 
second year, will put forth every endeavor to be 
such a friend and adviser as to be indispensable; 
to combine usefulness with entertainment, 
neglecting the practical, and, at the same time, 
devoting considerable space to the lighter literature 
of the law. In this field, which it has heretofore 
cultivated with some success, it will continue to 
labor, and it is hoped with even better results. To 
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| this end, plans have been perfected for securing 
the assistance of many new contributors and in 
other ways enhancing its influence and usefulness. 
Hence it starts upon the new century bespeaking 
the continued support of its old-time friends, and 
confident of securing many new ones. 


Notice to Subscribers — The price of subscription 
to the ALrpany Law JourRNAL will hereafter be 
THREE DOLLARS per annum, in advance. 
Those subscribers who have paid at the old rate 
of five dollars will have the option of receiving 
the balance in cash, or of letting it apply upon 
their subscription, as they shall signify. 


—+-—_—_—_. 


Current Lopics. 

HE erratic nature of the retiring governor 

of New York is strikingly shown by his 
action upon the charges preferred against 
Col. Asa Bird Gardiner, the district attorney 
of New York county. It will be remembered 
that last summer the City Club, of New York, 
made charges against the official integrity of 
Col. Gardiner, the document containing some 
four-score allegations, a number of which 
were strongly supported; yet the governor, 
after a full hearing, dismissed them all, enun- 
ciating the correct principle that it was not 
enough to show that an official had not the 
proper conception of the dignity of his posi- 
tion, or that he had committed acts of foolish 
levity, or even that he had exercised his dis- 
cretion in such manner as to give cause to 
the belief that he had been influenced by 
political considerations. To use the gover- 
nor’s own language, “the moral conviction 
that a public servant is unfit, or the fact that 
| his conduct has caused great and justifiable 
dissatisfaction to conscientious citizens, is 
quite distinct from legal proof of shortcom- 
ings so serious as to warrant his removal from 
the office to which he has been elected by the 
people.” Three months later, when charges 
apparently much less grave than those pre- 
viously made, are preferred by a deputy attor- 
ney-general of the State, the allegation being 
merely that he had given countenance to a 
manifestly improper and riot-provoking order 
issued just prior to the last general election, 
the governor, after an afternoon’s hearing, 
removes the official forthwith. This he has 
done, as one of the closing acts of his admin- 
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istration, not only in defiance of the prece- | members being Charles K. Beekman, a 
dent set by himself, but, as it seems to us, in| nephew of Justice Beekman, and S. Stanwood 
clear violation at least of the spirit of the, Menken. Mr. Philbin was appointed a com- 
law under which he was acting. The ex-| missioner of the State Board of Charities in 
tremely flimsy character of the charges upon August, 1899, by Governor Roosevelt, and in 
which the governor based his action is seen | the following December, as chairman of a 
when it is recollected that all of the fresh alle- committee of the board, made an investigation 
gations were dismissed by him with the excep- | of the Soldiers and Sailors’ Home at Bath, 
tion of the one that he (Col. Gardiner), in a) the result of which was that the governor re- 
newspaper interview (which he denied ever fused reappointment to all the trustees whose 
having given), had sustained Devery and cen-| terms expired. The final report of the inves- 
sured the grand jury for indicting him. To) tigation has recently been filed with the gov- 
say that this action is wholly unwarranted ernor. The new district attorney is a member 
and constitutes a serious blot upon the retiring | of the Catholic Club and the Bar Association, 
governor’s administration is, we believe, but | and was, previous to his appointment as com- 
to express the opinion of the great majority | missioner, connected with many of the Catho- 
of respectable people throughout the State | lic charities. 

who are not influenced by partisan consid- 


erations. That there will be little sympathy The Supreme Court of Missouri has form- 
with the deposed official save among his im-| ayy decided that the newsgathering and 
mediate retainers and appointees, is equally transmitting agency known over the world as 
true, for he has shown himself utterly unfitted | the Associated Press, is not a monopoly. The 
for the office of district attorney, but this is| case was that of the Star Publishing Co. vy. 


far from constituting any just reason for his | the Associated Press of Illinois. The plaint- 


action in the premises. iffs, who were engaged in publishing a news- 


The new appointee, Eugene A. Philbin, | paper known as the “Star,” brought suit for 


being nominally, at least, a Democrat, the | a writ of mandamus to require the Associated 
party to which Governor Roosevelt belongs | Press to serve it with the evening news report 
has been relieved from the suspicion of re-| on the same terms of which such service was 
moving Col. Gardiner for the purpose of| being rendered to the “ Post-Dispatch,” which 
“grabbing” patronage. Mr. Philbin was | Was a member of the Associated Press. The 
born in the year 1857. His father, Stephen “Star” Company contended that it was not 
Philbin, was a very prominent Catholic. | able to secure from any source as satisfactory 
Eugene was educated at Seton Hall College. news service as was furnished by the Asso- 
At the age of twenty-six he left mercantile life cjated Press, and that the agreement of the 
to study law at Columbia College, and was Associated Press with the company publish- 
graduated in the year 1885. He was admitted jing the “ Post-Dispatch” not to furnish the 
to the bar in the year 1886. After serving evening report to any other paper, was illegal, 
some time in a law office, he was, in 1887, and in violation of the anti-trust laws of the 
employed by the firm of Beekman & Ogden, United States, of the State of Illinois and of 
of which the late Justice Beekman was senior the State of Missouri. The defendant 
partner. He was connected with that firm answered that while it was in form a corpora- 


until it was dissolved in 1894 by the death of 
Thomas L. Ogden, and the election of Justice 
Beekman. Prior to that year some changes 
had occurred in the firm, and shortly before 
its dissolution he was given an interest in the 
firm, which was then known as Ogden & 
Beekman. The old partnership was imme- 
diately succeeded by the present firm of Phil- 
bin, Beekman & Menken, the two junior 


tion, it was essentially a co-operative society 
based upon an agreement between its mem- 
bers to gather and furnish news to one an- 
other; that it was not engaged in news-gath- 
ering as a commercial enterprise, and that it 
carried on its business without any effort of 
| profit-making. It denied that its so-called ex- 
| clusive contracts were in violation of the laws 
| either of the United States, of the State of 
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Illinois, or the State of Missouri. 
ion sustains the Associated Press at every 
point. It holds that the latter is not a mo- 


nopoly, and that it does not violate the anti-| 


trust laws of the State of Missouri; further 
than this, it could not go, holding that the 
anti-trust laws of the State of Illinois were not 
in force outside of that State, and that the 


anti-trust law of the United States was to be| 


construed by and enforced in the courts of the 
United States. The decision appears to have 
been based wholly upon the co-operative fea- 
ture of the Associated Press, and in that view 
is in Our opinion entirely sound. 


any proper sense of the word a monopoly, has 
always seemed to us wholly untenable. 


Representative Taylor, of Ohio, has intro-|?°* 
| hiding place of the booty. 


duced in the house of representatives joint 


resolutions favoring a constitutional amend-_| 


ment which shall take away from the various 
States their legislative power with reference to 
divorce. 
troducer gave a most interesting, as well as 
startling, array of facts which ought to set 
people to thinking and doing. He instanced 
the case of a man who had gone through three 
States, New York, Pennsylvania and Califor- 
Nia, marrying and divorcing with deliberate 
ease on his way. By reason of the different 
divorce laws in the different States, after this 
man’s death three widows set up dower inter- 
ests in the property concerned, and all were 
sustained by the courts. That there are very 
serious difficulties in the way of securing uni- 
form marriage and divorce laws in all the 
States of the Union cannot be denied, but by 
persistent work and agitation in that direction, 
much can be accomplished. This seems to us 
the only really practical way, for it is ex- 
tremely doubtful whether any condition of 
affairs can induce the States to accept a con- 
stitutional enactment depriving them of their 
legislative power over marriage and divorce. 
How much better our Canadian neighbors 
manage these things is shown by an official 
return recently issued at Ottawa from which 
it appears that in the entire Dominion only 
seventeen bills of divorce were granted last 


The opin- | 


The con-| 
tention, that the defendant corporation was in 


| in them to make the same. 


year, and only 271 during the thirty-two years 
since the confederation. 


There appears to be a growing sentiment 
throughout the country in favor of what are 
known as “indeterminate sentences ” for felons. 
By this plan a minimum is provided, but not 
a maximum, and hence the prisoner may re- 
main in custody for his natural life if he shows 
no signs of reformation and it is practically 
certain he would, upon being released from 
custody, return to his former evil ways. Many 
cases illustrative of this point might be cited, 
but one referred to by the Tacoma Ledger 
will suffice: A youth in Massachusetts con- 
fessed to the theft of $8,837 from a woman, 
and expressed his readiness to take his sen- 
tence, which could not, by law, exceed five 
years. But he utterly refused to reveal the 
He can serve out 
this time and emerge from prison as well off, 
financially, as though he had been working 
at an annual salary of $1,800. Then he can 


In support of his resolution, the in- | S°°Ure the hidden money and, still a young 


/man, go his way, while the law will be power- 


less to touch him. It is contended with a great 
deal of force, that for this type of criminal, 
who acknowledges his fault without penitence 
and defies the law not only to reform him, but 
to compel restitution of his ill-gotten plunder, 
the indeterminate sentence exactly fits the 


case. 
——_4———— 


Rotes of Cases. 

Executors — Powers — Contract to Give War- 
ranty Deed.—In Bauerle v. Long, decided by the 
Supreme Court of Illinois in October, 1900, it was 
held that executors, unless expressly authorized by 
the will, have no power to bind the estate of their 
testator by a warranty deed, and no action can be 
maintained against them in their representative 
capacity for the breach of a contract to execute such 
a deed. The court said in part: 

The executors derived no power under the will of 
their testator to bind his estate by a warranty deed. 
The law gave them no such right and authority as 
executors. No action can therefore be maintained 
against them in their representative capacity for a 
breach of warranty, or for a failure to execute a 
warranty deed, when they have no authority vested 
In Vincent v. Morrison 
(Breese, 227), the administrators undertook to cove- 
nant, in a deed of land sold to pay debts of their 
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intestate, that the land was free from incumbrances, | 
and the court say (p. 231): “In relation to cove- 


nants, the general rule is that an administrator has 
no power to charge the effects of the intestate by any 
contract originating with himself, and it seems from 
the current of decisions that his contracts in the 
course of his administration, or for the debts of his 
intestate, render him liable de bonis propriis ””— citing 
Sumner v. Williams (8 Mass. 162.) In Mason v. 
Caldwell (5 Gilman, 196) the court say (p. 207): 
“Tf an administrator or guardian, in his representa- 
tive capacity, makes a contract or covenant which 
he has no right to make, and which is not binding 
upon the estate or ward, he is bound personally to 
make it good.” “The rule is well settled that an 
executory contract of an executor or administrator, 
if made on a new and independent consideration 
moving between the promisee and the promisor, is 
his personal contract, and does not, in absence of 
authority given by statute or by will of the decedent, 
bind the estate” (11 Am. and Eng. Enc. Law [2d 
ed], p. 932, citing numerous cases). In Austin v. 
Munro (47 N. Y. 366) it is said: “ The rule must be 


regarded as well settled that the contracts of execu- | 


tors, although made in the interest and for the bene- | 


| 


fit of the estate they represent, if made upon a new | 


and independent consideration, as for services ren- 
dered, goods or property sold or delivered, or other 


consideration moving between the promisee and the | 


executors as promisors, are the personal contracts 
of the executors, and do not bind the estate, not- 
withstanding the services rendered or goods and 
property furnished, or other consideration moving 
from the promisee, are such that the executors could 
properly have paid for the same from the assets, and 
been allowed for the expenditure in the settlement 
of their accounts. The principle is that an executor 
may disburse and use the funds of the estate for 
purposes authorized by law, but may not bind the 
estate by an executory contract, and thus create a 
liability not founded upon a contract or obligation 
of the testator (Ferrin v. Myrick, 41 N. Y. 315; 
Reynolds v. Reynolds, 3 Wend. 244; Demott v. 
Field, 7 Cow. 58; Myer v. Cole, 12 Johns. 349). 
The rule is too well established in this State to be 
questioned or disregarded, and any departure from 
it would be mischievous.” The rule is well under- 
stood and generally accepted that executors are not 


chargeable, as such, on their executory contracts. | 


Their acts are subject to the control of the court 
appointing them, and this notwithstanding they act 
under powers conferred by will. Here the will gives 
them no power to warrant their testator’s title, which 
was all, as executors, they could convey, and a pur- 


chaser would only take whatever title the testator | 


had. 
Appellant insists that the reasons assigned by 


courts authorizing suits against a receiver as such, 


judgment to be paid in course of administration, 
apply with equal cogency to cases against executors 


language employed by this court in McNulta v. 





Lockridge (137 Ill. 270, 27 N. E. 452). That was 
a suit for damages brought against McNulta, as 
receiver of the Wabash Railway. There, through 
the legal management of the property intrusted to 
his care, but through the negligent or wrongful 
acts of the servants employed in the court’s opera- 
tion of the road, without fault on the part of the 
receiver, a person was killed, and the court held a 
suit and judgment for consequent damages is in the 
nature of a proceeding in rem. There the injury re- 
sulted from the legal management of the property 
by the receiver, as such, and not from his illegal or 
wrongful acts. While in one sense the negligence of 
the servant is his own under the rule of respondeat 
superior, yet in another sense the fault is not his 
own, and the wrong is chargeable to the thing or 
property itself which the court is managing, and 
arises, not from the receiver’s act, but from the 
act of the court through the necessity of conditions 
requiring judicial interference. The injury resulted 
in the doing of the very thing which the receiver 
was directed to do —to properly manage and oper- 
ate the property committed to his charge. Here the 
contract for the alleged breach of which a recovery 
is sought against the estate was without the author- 
ity of the executors to make —a fact equally well 
known to both parties. 


aS 
LIFE INSURANCE. 


WAIVER OF Provisions oF CopE AGAINST TESTI- 
MONY OF ATTENDING PHYSICIAN. 


New York Court or APPEALS. 
Decided November 27, 1900. 


Mary C. Howpen, Appellant, v. METROPOLITAN 
Lire INsuRANCE CoMPANy, Respondent. 

A statement made by the insured in an applica- 
tion for life insurance that he waives the provi- 
sion of the Code against an attending physician tes- 
tifying to professional matters, is not binding upon 
his legal representatives in an action upon the 
policy. 

Such a waiver can only be made in the presence 
or under the supervision of the court before which 
the trial or examination is had. 

(Code, secs. 834, 836.) 


Appeal from an order of the Appellate Division 
in the Third Department and from a judgment 
entered thereon, affirming the judgment of the trial 
court, which directed a verdict in favor of the de- 
fendant, dismissing the complaint upon the merits. 

The action was upon a policy of insurance issued 
by the defendant upon the life of Charles R. Harris, 
payable to his legal representatives. The plaintiff 
claims $2,500 of the amount of such policy, under 
and by virtue of two assignments to her, one of 


| $2,000 and the other of $500. 
and administrators, and our attention is called to the | 


Edgar T. Brackett, for appellant; John DeWitt 
Peltz, for respondent. 
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Martin, J.— The ‘defense interposed was a) 
breach of warranty by the insured, in that the rep- | 
resentations contained in his application to the ef- | 
fect that no brother of his had ever had consump- | 
tion, and that the insured had never had bronchitis 
or dyspepsia or been attended by any physician 
therefor, were false and untrue. 


On the trial the defendant called as a witness | 
James T. Sweetman, who was a practicing physi- | 
cian, and acquainted with the insured in his life- | 


time. He testified that he was one of the attend- 
ing physicians during the last illness of the insured; 
that he knew him a little over two years before 
his death, and that he attended him professionally 
previous to his last illness, to the best of his 
knowledge, in January and in April, 1893. The 
defendant then asked the witness the following 
question: “ What was his physical condition in 
January, 1893, and April, 1893, when you attended 
him?” To this the plaintiff objected upon the 
ground that it called for a confidential communica- 
tion which the physician could not disclose, was 
within the inhibition of section 834 of the Code of 
Civil Procedure, and improper and immaterial. 
The plaintiff's counsel then stated that on behalf 
of the personal representatives of the decedent he 
claimed the privilege given by section 834 of the 
Code of Civil Procedure, and expressly refused to 
waive the provisions thereof. The court overruled 
the plaintiff’s objections upon the ground that an 
express waiver of the provisions of section 834 was 
contained in the application for the policy, and 
that such waiver was effective and binding upon 
the plaintiff and the personal representatives of the 
decedent. To this ruling the plaintiff excepted. 
The witness answered that the decedent was suf- 
fering from acute bronchitis when he saw him in 
January, 1893, and that it was commonly called a 
very acute and very severe case. The witness was 
then asked if he prescribed for Mr. Harris in April, 
1893, and for what disease. This was objected to as 
immaterial and calling for a confidential communi- 
cation, improper and not tending to show a viola- 
tion of any of the warranties in the application or 
policy. This objection was overruled, and the 
plaintiff excepted. The witness then testified: 
“Harris came to me in April, 1893, and required 
my services and I prescribed for him for dyspepsia.” 
Under the same objections and ruling, the witness 
was also permitted to testify that he attended the 
insured during his last illness and that he was suf- 
fering from phthisis or consumption. 
was permitted after the witness had testified that 
whatever knowledge he obtained was necessary for 
him to prescribe for the patient. 

Section 834 of the Code of Civil Procedure pro- 
vides: “A person, duly authorized to practice physic 
or surgery, shall not be allowed to disclose any in- 
formation which he acquired in attending a patient, 


in a professional capacity, and which was necessary | 


to enable him to act’in that capacity.” That the 


evidence of Dr. Sweetman, which was admitted un- ' 


This answer | 


der the objection and exception of the plaintiff, 
was plainly within the inhibition of section 834, is 
not and cannot be successfully denied. But the de- 
fendant insists, as the courts below have held, that 
the provisions of section 836 of the Code permitted 
the decedent to waive that privilege, and that it 
was expressly waived in the application signed by 
him. There is no claim of any other waiver. Sec- 
tion 836, as it stood anterior to 1891, provided: 
“The last three sections apply to every examina- 
| tion of a person as a witness, unless the provisions 
thereof are expressly waived by the person confess- 
ing, the patient or the client.” If at the time this 
application was made, and when the case was tried, 
this section had not been amended, there would 
be no doubt as to the sufficiency and effect of this 
waiver. (Foley v. Royal Arcanum, 151 N. Y. 196). 
But, in 1891, section 836 was amended to read as 
follows: “The last three sections apply to any 
examination of a person as a witness unless the 
provisions thereof are expressly waived upon the 
trial or examination by the person confessing, the 
patient or the client. But a physician or surgeon 
may, upon a trial or examination, disclose any in- 
formation as to the mental or physical condition of 
a patient who is deceased, which he acquired in 
attending such patient professionally, except con- 
fidential communications and such facts as would 
tend to disgrace the memory of the patient, when 
the provisions of section 834 have been expressly 
waived on such trial or examination by the per- 
sonal representatives of the deceased patient, or 
if the validity of the last will and testament of such 
deceased patient is in question, by the executor or 
executors named in said will.” It is obvious that 
the amendment of section 836 has very essentially 
changed its effect and operation as applicable to the 
_ question under consideration. While under that 
section, before its amendment, the provisions relat- 
ing to a waiver were general, and the only require- 
ment was that it should be an express waiver with- 
out regard to the time when or the place where, 
still that was changed by the amendment of 1891. 
While this section was further amended in 1893, 
still that amendment in no way affects the question 
before us, and it is not referred to in detail, as a 
consideration of its added provisions would lead to 
confusion rather than clearness in stating and de- 
ciding the only question involved. The statute as 
it now stands, in positive and express terms, re- 
quires the waiver to be made upon or at the time 
of the trial or examination. Under the statute, as 
amended, no one except the personal representa- 
tives of the deceased patient can waive the provi- 
sions of section 834, and it can be waived by them 
| only upon the trial or examination where the evi- 
dence is offered or received. The apparent pur- 
pose of that amendment was to protect parties, 
their representatives and successors from waivers 
which should be inadvertently or improperly ob- 
tained previously to the trial of an action or ex- 
amination of the witness. That in many cases in- 
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justice had resulted from such waivers having been 
previously obtained by a species of fraud or duress 


was doubtless the reason which induced the legis- | 


lature to adopt this amendment, requiring the 
waiver to be made in the presence and under the 
supervision of the court before which the trial or 
examination was had. Whatever the purpose may 
have been the plain effect of this statute was to 
limit as to the time and place when and where such 
waiver should be made to be effective in exempting 
the testimony of such a witness from the inhibition 
of section 834. The waiver relied upon by the de- 
fendant was made in 1893, while the statute, as 
amended, was in full force and effect. Hence it is 
obvious that the waiver in the application was 
insufficient, under the statute as it then stood, to 
justify the admission of the evidence of Dr. Sweet- 
man, and the court erred in overruling the plaint- 
iff's objections and admitting that proof. These 
rulings were clearly erroneous and constituted sub- 
stantial errors for which the judgment herein must 
be reversed. 

Several other interesting questions were dis- 


cussed upon the argument and in the briefs of coun- | 


sel, but, as the judgment must be reversed for the 


reasons already stated, we regard it as unneces- | 


sary to consider them, as they may be avoided upon 
a retrial of the case. 
The judgment and order should be reversed and 


a new trial granted, with costs to abide the event. | 


Parker, Ch. J.; Gray, BarTLeTT, Vann, CuL- 
LEN and WERNER, JJ., concur. 


Judgment and order reversed, etc. 
——_+——_—__ 


RULES AND REGULATIONS OF STREET 
RAILWAY COMPANY. 
Ricut To Eject PASSENGERS INSISTING ON STAND- 
ING ON PLATFORM. 


New York Court or APPEALS. 
Decided December 4, 1900. 


Epwin W. Montcomery, Appellant, v. BurFFALo 
Rartway Company, Respondent. 


A street railway company has the right, and it is | 
its duty, to make rules and regulations to insure | 


the. safe, effective and comfortable operation of its 
corporate business, and whether any particular rule 
is lawful and reasonable is a question of law for 
the court. 

A rule forbidding passengers to stand on the 
platform of a car is a reasonable one, and, if a 
passenger refuses to comply therewith, the con- 
ductor may lawfully eject him from the car. 

The fact that the passenger was suffering from 
sick headache and expected to be affected actively 
by nausea at any moment, is not an excuse for vio- 
lating the rule against riding upon the platform. 

Appeal from a judgment of the Appellate 


exceptions,” 


| upon 


| mination of the jury. 


—_—_—_—_—_—_—_—_—————— 
| Division, Fourth Department, reversing a judgment 
in favor of the plaintiff. 

This action was brought by the plaintiff against 
the defendant, a street railway company, to recover 
damages for an assault and battery, alleged to have 
been committed upon him by a conductor in forci- 
bly expelling him from a car. He had paid his 
fare upon entering one of the defendant’s cars upon 
a connecting line, and, with a transfer ticket, got 
upon the car in question. He placed himself upon 
the rear platform and tendered his transfer ticket 
to the conductor. One of the company’s rules pro- 
vided that conductors should “ not allow passengers 
to sit, or stand on, or to crowd the rear platform, 
but will politely request them to take seats or to 
stand inside the car,” and the conductor, calling 
| plaintiff’s attention to it, directed him to go inside 

the car. The plaintiff declined to do so, stating 
that he had a sick headache, was nauseated and 
that he expected to be affected actively by the 
nausea at any moment. The conductor, however, 
insisted upon his compliance with the rule, and, 
|the plaintiff refusing compliance, the car was 
stopped and the plaintiff was ejected therefrom, 
but with no excessive force or physical injury. 

The defendant’s motions for a nonsuit were 
| denied, and, at the conclusion of the trial, the jury 

returned a verdict in favor of the plaintiff for the 
|sum of $60. Upon appeal to the Appellate 
Division in the Fourth Department, the judgment 
| recovered by the plaintiff was affirmed as to the 

facts, but it was reversed upon the law. 
M. Fillmore Brown, for appellant; Porter Nor- 
ton, for respondent. 


Gray, J.— The company not only had the right, 
| but it was bound, to make rules and regulations 
| to insure the safe, effective and comfortable opera- 
| tion of its corporate business, and whether any 
| particular rule is lawful and reasonable is a ques- 
| tion of law for the court. The appellant concedes 
| that the rule of the company was a reasonable one, 
/and thus the question is whether, because it was 
| enforced by the conductor in the expulsion of the 
| plaintiff from the car, upon his refusal to submit 
| to it, the company can now be made answerable 
in damages by reason of the conductor’s action. 
The proposition would seem to furnish its own 
answer. 

The appellant, however, insists that even if this 


rule was a reasonable regulation of the company, 


all if reasonable, ‘‘ must have their 
and it was reasonable to 
enforce the rule upon this occasion was a question 
to be passed upon by a jury. In other words, it 
is claimed that the right of enforcement may depend 
the particular circumstances, and, as the 
plaintiff had an excuse for non-compliance, in the 
present case, its reasonableness, or that of the con- 
ductor’s conduct, became a question for the deter- 
I am unabte to assent to the 
I think that if the rule was a reason- 


rules, even 


whether 


proposition. 
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able one, the passenger was bound to submit to 
it, and that it was the duty of the conductor to | 
enforce it. Therefore, in ejecting him from the car 
upon his refusal to submit, the conductor was acting 
lawfully in the discharge of his duty. The | 
passenger, by his conduct, had forfeited his right | 
to be carried any further. In Hibbard v. R. R. Co. 
(is N. Y. 455), an early and leading case, the ques- 
tion was fully discussed and its doctrine has been 
followed in this court (Pease v. R. R. Co., Io! 
N. Y. 367). Barker v. Central Park R. R. (151 
N. Y. 237) is a recent case, in which the right of | 
the carrier to make and to enforce its reasonable 
rules is distinctly recognized. It might be observed 
that there is quite a difference between such a case | 
the appellant’s counsel mentions, where a/| 
passenger is ejected for failure to produce his 
ticket upon the conductor’s request, which another 
conductor had previously taken up and retained, | 
and such as this. In the former case it 
could be argued, with more force, that the pas- 
senger’s inability to comply with the conductor's | 
request was caused by the mistake or fault of 
another of the company’s servants, and the theory | 
of the corporate liability would be rested upon dif- | 
ferent propositions. 

A railway company is not obliged to carry per- 
sons, unless they are willing to submit to, and to be | 
bound by, the reasonable rules and _ regulations | 
which it has established. The plaintiff, if in the | 
physical condition described by him upon the day | 


as 


a case 


in question, was not obliged to travel upon the | 
defendant’s street car, but, if he chose to do so, he | 
was bound to submit to its regulations. He has | 
no sufficient reason in law for complaining because | 
the conductor performed his duty and compelled | 
him to leave the car. 

I think the order and judgment 
should be affirmed, with costs. 

Parker, Ch. J.: O’Brien, Lanpon, and Wer- | 


NER, JJ., concur; Haircut and CuLven, JJ., not | 
voting. 


were right and 


Order and judgment affirmed. 

Sn 

INJUNCTION AGAINST SHUTTING OFF 
WATER SUPPLY. 

IMPLIED ContTRACT OF WatTER COMPANY 

NISH SUFFICIENT WATER TO 


TO Fur-| 


HovusENOLDER. 


| shutting off the water, 


contract with him that the water would be supplied 
in consideration of the price paid. 

In an action to restrain a company from shutting 
off the water from premises because of plaintiff's 
refusal to pay a water bill for a period during which, 
he alleged, the company failed to furnish him with 


|a sufficient supply of water, he is entitled to have 


the question of the company’s failure to perform, 
on its part, decided by the courts, and to have an 
injunction restraining it, pending the action, from 
notwithstanding its rules 
and regulations authorized it to do so at any time 
for non-payment of water rents. 

Appeal from a judgment of the Appellate 
Division, Third Department, affirming a judgment 
upon the the court without a jury, 
vacating an injunction pendente lite and dismissing 
the complaint on the merits. 


decision of 


John G. Van Etten, for appellant; A. T. Clear- 


| water, for respondent. 


BarTLeEtt, J.— The main question presented om 


| this appeal is whether the defendant, having failed 


to furnish the plaintiff a sufficient supply of water, 
and the plaintiff, for that reason, refusing to pay a 
bill rendered, it is competent for the defendant, 
under its rules and regulations, to shut off the 
supply of water from plaintiff's house, they pro- 
viding it may do so for non-payment of rent. 

The trial judge and the Appellate Division (with- 
out opinion) have sustained the defendant in the 


| exercise of this alleged right. 


The controlling facts are practically undisputed, 
and the appeal presents questions of law. 

The trial court found that the defendant was 
incorporated under the Manufacturing Act of 1848 


| and its amendments, for the purpose of accumulat- 


ing, storing and supplying the city of Kingston 
and its inhabitants with water for domestic and 
manufacturing purposes; that the defendant con- 
structed a system of mains, branches and laterals 
through the streets of the city by means of which 
the city and its inhabitants were furnished with 
water; that the plaintiff is a resident of the city of 


| Kingston, owning a house and premises on Chest- 
| nut street, in which he resided with his family, 
| consisting of his wife and children; that the supply 
| of water furnished by the defendant to the plaintiff 
| prior to the beginning of this action had lessened 
| in quantity and pressure, and had at times wholly 
| failed in consequence of the increased number of 


| consumers of water taking their supply from the 


New 
Decided November 


L. McEnres, Appellant, v. 
Water Company, Respondent. 


York Court oF APPEALS. 


>> 


27. 1900. 


GIRARD KINGSTON 


An incorporated water company, charged with | 
the duty of supplying the inhabitants of a city with | 
water, and which had for several years undertaken | 
to furnish the plaintiff's premises with water, will 


be presumed to have done so under an implied 


| defendant’s works, and at times said supply was 


insufficient for the plaintiff's family needs, and that 
the plaintiff had no other means of supply than that 
furnished by the defendant. 

The findings then deal, in detail, with the rules 
and regulations and plaintiff's refusal to pay a bill 
rendered to him; also find the issuing of the injunc- 
tion restraining defendant from shutting off the 
water supply from plaintiff’s premises. 

The counsel for defendant takes the preliminary 
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point that the decision of affirmance below was 
unanimous. 

Neither the order nor the judgment of affirmance 
discloses this fact. 

The questions of law are presented on the facts 
as found and the admissions in the pleadings. The 
defendant’s counsel, coming to the merits, insists 
that no contract between the plaintiff and defend- 
ant is alleged or proved, and, as a result, that no 
privity of contract exists between these parties. 

If this be so, it is the end of the case, and we 
must affirm. 

Counsel cites three cases in this State, decided in 
either the Appellate Division or General Term, 
which, to use his own 
absolutely decisive.” 


language, “seem to be 


The first case is Brass y. Rathbone et al., Water | 
Commissioners of Albany (8 App. Div. 78; affirmed, | 


153 N. Y. 435). The commissioners shut off the 
water from plaintiff’s premises when in the exercise 
of their clear statutory authority. 

This decision has no application to the case 
before us, as the facts are entirely different. 

The other cases are Wainwright v. 


Queens | 


County Water Company (78 Hun, 46), and Brush | 


Electric Illuminating, etc., Co. v. 
Telegraph, etc., Co. (60 Hun, 446). 


Consolidated 


In the first of these cases there was a contract | 


between the water company and the fire district 
of the county to furnish a proper supply of water. 
The plaintiff sued the water company, alleging that 
his buildings were destroyed by fire and their total 
destruction was due to an inadequate water supply 
under the contract to which 
made. 

It needs no argument to show that the plaintiff 
was a stranger to that contract. 
the court held the occupancy of the subway by the 


reference has been 


In the second case , 


plaintiff, with knowledge of the rental demanded, | 


constituted a contract with the defendant to pay 
the rental, and that it could not refuse to pay on 
the ground that the sum demanded was unreason- 
able, and, further, that a statutory remedy was open 
to plaintiff. 

Neither of these cases has any bearing on the 
question now before the court. 

We come then to consider the legal relations 
existing between the plaintiff and the defendant. 

In the fifth clause of the amended complaint the 
plaintiff alleges that about the year 1883, at the 
solicitation of the defendant, and, relying upon its 
agreement to supply him with pure and wholesome 
water sufficient for his family needs, etc., he made 
extensive alterations in his house; that after the 
year 1888 defendant failed to supply plaintiff with 
sufficient water. 

The plaintiff, it is true, alleges in the third clause 
of his amended complaint a contract made in 1882 
between one Joseph M. Low and the city of Kings- 
ton to furnish the latter with water, and that it was 
assigned to defendant. 





This contract was not proved, and has nothing 
to do with the case. 

The defendant, when answering the fifth clause 
of the amended complaint, alleges that in 1883 the 
plaintiff, or some one in his behalf, voluntarily 
applied to the defendant for a supply of water for 
one faucet, ‘such water to be supplied as was 
agreed, subject to the laws, ordinances, rules and 
regulations of this defendant then in force or there- 
after enacted or adopted, which laws, ordinances, 
rules and regulations were made and declared to 
be a contract between the plaintiff or his prede- 
cessor in title and the defendant for the supplying 
of the plaintiff and his premises described in the 
amended complaint with water.” We have here 
the direct admission that as early as 1883 this 
defendant was in contractual relations with the 
plaintiff, subject to the provision that the rules 
and regulations were a part of the contract. 

There are, however, additional considerations that 
afford a complete answer to the contention that 
there is no privity of contract between the parties. 
As already pointed out, the trial court has found 
that the defendant was incorporated, charged with 
the duty of supplying the city of Kingston and its 
inhabitants with water for domestic and manufactur- 
ing purposes. 

This duty, imposed upon it by the legislature, 
it failed to perform in plaintiff's case. This is 
shown by the findings, which might have been far 


stronger, in the light of the uncontradicted 
evidence. 
The defendant is a quasi-public corporation, 


owing certain duties to the general public, and 
when it connected the plaintiff's house with its 
street mains in 1883, and furnished him water with 
more or less regularity for ten years and more, an 
implied contract existed, to the effect that if the 
defendant performed, the plaintiff would pay its 
rates. 

The duties imposed upon a corporation raise an 
implied promise of performance (N. Y. and N. H. 
R. R. v. Schuyler, 34 N. Y. 85; Kortright v. Buf- 
falo Commercial Bank, 20 Wend. 91, 94; The King 
v. Bank of England, Doug. 523). 

The law supposes that the corporation promises 
or undertakes to do its duty, and subjects it to 
answer in a proper action for its defaults, whether 
of nonfeasance or misfeasance (3 Dane, 109; 5 id. 
160; Bank of Columbia v. Patterson, 7 Cranch, 299, 
305. 306, opinion by Mr. Justice Story). 

The principles controlling this case have fre- 
quently been decided in the lower courts, and the 
substance of these decisions is, that, if the company 
supplying water, gas, telegraphic information or 
any other commodity has fully performed its con- 
tract and the customer refuses to pay his bills, it is 
entitled to cut off the supply of the latter under 
its rules and regulations. 

On the other hand, if the company is in default 
of its contract, express or implied, it would shock 
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the sense of justice if it were to sit as a judge in its 
own case by cutting off the customer from his con- 
tract privileges. In such a situation the rights of 
the parties must be determined by the courts. 

The vacating of the injunction pendente lite and 
the dismissal of the complaint on the merits was 
error. 

The injunction should be restored to full force 
and effect until final judgment in this action. The 
judgments of the trial court and the Appellate 
Division should be reversed and a new trial ordered, 
wi. costs in all the courts to abide the event. 

GRAY, VANN, CULLEN and WERNER, JJ., con- 
cur; Parker, Ch. J., and Martin, J., not sitting. 

Judgment reversed, ete. 

a 
MEDICO-LEGAL SURGERY. 


(By Clark Bell, LL. D., President Inter- 
national Medico-Legal Congress of New York, 
1889; President Medico-Legal Society of New 
York; Delegate from the Government of the 
United States to the International Medical Con- 
gress of Paris, 1900.) 


Esq., 


The most important discovery of the nineteenth 
century, beyond question, was that of steam as a 
motor power. 

Without detracting from the enormous value of 
steam in marine navigation, its discovery resulted 
in the locomotive and the railway, which became, 
in a new country like America, the most important 
factor in the development and growth of a great 
nation. 

Beginning near the end of the first third of the 
century, our first railway was built in 1829, but 
it was 1832 and 1833 before the stage coach and the 
packet boat on the canal gave way to the iron 
horse. To-day in the United States of America 
there are nearly 200,000 miles of completed railway 
in operation, which, added to those of the Domin- 
ion of Canada and Mexico, would place the railways 
of the continent of North America far exceeding 
those of the rest of the habitable globe in length. 

In the United States of more than 
875,000 men are employed in their management 
and operation —an army trained to be skilled in 
this domain of human endeavor.* 

It has grown by the experience of the two-thirds 
of the century since its introduction to its present 
enormous volume and proportion, and has become 
the most important factor in the civilization, de- 
velopment and progress of the American continent. 

It is the universal method of transportation, from 


America 


Read before the International Medical Congress, Paris. 1900. 

Read before New York Medico Legal Society and Section of 
Medico-Legal Surgery, November 21, 1900. 

*On June 30, 1898, 874.588 persons were in the employ of the 
railways of the United States of America, of whom 4.956 were 
general officers; 3.925 other officers and the remaining 865,677 were 
agents, clerks ard employes. 






place to place, and there are few persons living in 
America who do not travel upon the railway. 

It has introduced, as one of its consequences, a 
new field of surgery. In America it is called “ Rail- 
way Surgery.” 

As a necessity, it has developed an entirely new 
class of injuries, unknown to surgery before its 
advent, which befall two classes of men: 

1. Its own employes. 

2. The general traveling public. 

Accidents upon railways are inevitable, and, while 
superior skill, precaution and preventive methods 
may greatly reduce their occurrence and signifi- 
cance, no human precaution can seemingly prevent 
them. 

These accidents result in claims against the rail- 
way companies by the injured for compensation, 
which come before the judicial tribunals, in actions 
which are classified as “railway damage cases,” 
and the reason why this class of litigation has 
become so enormous is because of the very large 
growth of the railways and the almost incredible 


, volume of travel. 


Every American railway suffers from “ railway 
accidents.” It must meet these claims and it has 
become a problem in railway management how best 
to meet these exigencies. 

To minimize the railway accidents, and the 
amount of damage to life and limb is one of the 
highest economic problems in American railway 
management. 

The great railway systems of the American con- 
tinent, those who are most successful in answering 
this problem in its financial aspects, have met it in 
two ways: 

1. By the appointment of a chief surgeon for the 
whole system, or railway, if it be a single line, with 
a staff of local surgeons distributed at the most 
important and accessible points on the railway, 
subject to instant call by telegraph and telephone 
from the chief surgeon. 

2. By the establishment of a hospital system 
for the whole line under charge of a competent 
house surgeon and assistants, with every modern 
appliance for surgical or medical relief; all under 
the direction and supervision of the chief surgeon, 
which, completely equipped, is always ready for 
instantaneous relief to employe or passenger in 
case of accident. 


Some of the better-equipped railways have also 
hospital relief cars, furnished with every appliance 
and necessary, which can reach the scene of an acci- 
dent on a telegraphic summons in the shortest pos- 
sible time. 

Experience has demonstrated that by comparing 
the result of those railway systems which have 
adopted this plan of a.chief surgeon and local staff 
and a railway hospital, upon a given line, with those 
who have not done so, that the saving to the rail- 
way in the amounts paid for damage claims is some- 
thing enormous. 
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The reasons for these results may be briefly stated 
as follows: | 

a. As each railway should assume the care of the | 
wounded among its own employes in case of an 
accident, it is plain that it could discharge this 
obligation better through its own hospital than 
otherwise. 

b. It is found by experience that 
passenger thus cared for by a railway corporation 
is better cared for, his injuries better understood, | 
their nature and extent more clearly defined and 


the injured 


accessible to both the injured and the railway offi- 
cial, and their adjustment usually arranged 
amicably and more justly to both parties. 

c. It is also a shield and defense to the railway 
company in a large class of unmeritorious and 
exorbitant claims, frequently made against railways 
by unscrupulous aided and _ abetted 
usually by more unscrupulous accessories and still 
more unscrupulous medical men. In the past very 
large verdicts, both in America and in Great 
Britain, have been obtained in cases of obscure 
and ill-defined injuries claiming to have grown out 
of collisions of railways trains, affecting the nervous 
system, and notably a class of cases, most of whom 
are without merit, and which have received the 
name of “railway spine” where the injury is 
claimed to affect the spinal cord, but without lesion, 
or any visible or ascertainable mark of injury. 


claimants, 


All American railways have not adopted the 
hospital system and some have not adopted the 
chief-surgeon-and-s‘aff system; but it is only a ques- 
tion of time when every American railway will 
have its chief surgeon and local staff. 

The injuries resulting from railway accidents are 
of a kind that may be classed as sui generis. Ifa 
man’s arm or leg is crushed by a train, it presents 
an injury unlike any other injury. 

The whole category of railway injuries, due to 
shock in collisions, is new and not comparable to 
injuries from ordinary causes, and these have grown 
up as an adjunct and accessory to the duty of a 
railway surgeon. 

Frequently the chief surgeon devotes all his time 
and attention to railway injuries, as do many of his 
local surgeons, at points where many accidents 
occur. 

The necessity of interchange of views among 
surgeons engaged in this class of practice was, 
doubtless, the cause of organization among the 
railway surgeons of the United States. 


SURGERY, OF 
Society. 


Meprico-LeEcaL 
Mepico-LEGAL 


SECTION OF THE 


The growing importance of railway surgery in 
medical jurisprudence was distinctly recognized by 
the Medico-Legal Society on September 6, 1893, 
by the organization of a Section of Medico-Legal 
Surgery, embracing railway counsel and railway, 
military and naval surgeons, under a chairman and 
twenty vice-chairman, selected ten from each pro- 





'M. D., of the Mo. P. 





fession from the various States of the American 
Union. This action was based upon recommenda- 
tion made in an address entitled ‘ Railway Surgery 
in Law and Medicine,” made before the National 
Association of Railway Surgeons, at Omaha, Neb, 
June 7, 1893 (Vide Med.-Legal Jour., Vol. I, p. 37 
[June, 1893]; Ibid., Vol. XI, p. 203). Chief Sur- 
geon Granville P. Conn, M. D., of Concord, N. H.. 
was its first chairman, and was succeeded by Chief 
Surgeon J. B. Murphy, M. D., of Chicago, Ill. 
He was succeeded by Chief Surgeon W. B. Outten, 
R. R. system. Clark Bell, 
Esq., was chairman of the section, 1899, and Chief 
Surgeon C. K. Cole, M. D., of Helena, Mont., was 
elected for the year 1900. 

The chief merit and usefulness of this organiza- 
tion lay in its uniting in its labors railway lawyers 
of eminence and distinction, and the leading chief 
surgeons of the prominent American railways, so 
that both sides of all questions could be studied, as 
well from the legal as from the surgical and medical 
side. 

The record of the labors of this body can be best 
considered and appreciated by its annual reports. 
The first annual report, of the year 1894, showed the 
history of the organization, and gave its officers 
and a list of members, embracing twenty-eight of 
the leading chief surgeons of American railways, 
and a large number of local surgeons, military and 
naval surgeons, and eminent railway counsel. An 
annual report of its labors has been submitted to 
the parent society, which has been published each 
year in the Medico-Legal Journal, and the report 
for 1899 is attached to this paper.— From the 
advance sheets of the Medico-Legal Journal. 


———_ +- —__—_ 


COVENANTS FOR PARTY WALLS. 


\ HERE adjoining lots covenant 

that if either party builds, one wall may be 
placed on their boundary line, and the other party 
on using such wall shall pay for half its value, it is 
cleary expedient that such covenants should be 
enforceable both by and against the original owners 
or their subsequent vendees. The possible claim 
that exists where one party builds a wall is so inti- 
mately connected with the land that it ought to 
pass with its ownership, and the person subse- 
quently using the wall is the proper party to pay 
for its value. Wherever the point has been raised, 
the courts have held that the covenants, at all 
events, could not be considered as running with the 
land, as they were thought to constitute a burden 
which would not run at law. and an active duty 
which would not run in equity. Judicial ingenuity 
has, therefore, been taxed to find other reasons for 
enforcing the liability. 

The English court has recently, for the first time, 


owners of 


grappled with the problem (Irving v. Turnbull 
[1900], 2 Q. B. 129). In this case the plaintiff's 
vendor and the defendant at different times 
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bought adjoining lots from the same person, it 
being covenanted in both cases that walls of build- 
ings should be on the boundary lines, and that a 
party subsequently using such a wall should pay 
for half its value. The plaintiff's vendor built, and 
when defendants made use of this wall the plaintiff 
sued for half its value. The court held, though 
“with no great confidence,” that as covenants had 
been made with the original owner by both parties, 
directly or indirectly, there was sufficient privity 
between them an implied 
This reasoning unsound. The defendant 
never contracted with the plaintiff, but merely used 
a wall standing on his own land, which was, there- 
fore, his own property. 


to establish promise. 


seems 


Under these circumstances 
it seems impossible, on principle, to raise an im- 
plied promise. 


The American cases in which the point has arisen 
have generally reached this same result by holding 
that such an agreement means that the party first | 
building shall have property in the entire wall until 
payment for half its value. Thus a subsequent user 
takes the property of another and a promise to pay 
is implied (Maine v. Cumston, 98 Mass. 317; Bur- 
lock v. Peck, 2 Duer, 90). But this doctrine has 
great faults. Such an agreement does not fairly 
mean that property in the whole wall shall be in the 
builder; nor can this property pass to a subsequent 
user by the mere payment of money, unless re- 
garded as personal property, which the agreement 
certainly does not intend. Ii liability is to exist, 
some better principle for its support must be found. 


It is submitted that the covenant may fairly be 
held to run with the land where the agreement 
has regard to any wall that may be but and not toa 
specific wall which already stands or is about to be 
built. Such a wall vitally affects the improvement 
of the land, for it encourages the adjoining owner 
to build, knowing he may very probably be repaid 
half the expense of his wall. When a wall is once 
built, the covenant does not pass into a mere con- 
tingent claim for money, as it is a promise, not to 
pay for half of that particular wall built, but for 
any wall which is used. 


It thus tends to encourage 
the building of a second wall, should the first be 
destroyed. Nor should it come under the rule that 
covenants, imposing a burden do not pass to sub- 
sequent vendees, a doctrine to protect vendors from 
disadvantageous though it 
imposes an obligation to pay money under certain 
circumstances, it may yet, on the whole, be con- | 
sidered to a subsequent vendor's advantage, as it 
tends to the a permanent party 
wall of which he may make use on payment of half 
value. Thus it seems that as the covenant affects 
the land, and is not properly a burden, it can be 
held to run. 


incumbrances, for 


establishment of 


Where, on the other hand, the cove- | 
nant refers to a specific wall about to be built, | 
on the completion of the wall it no longer affects 
the land. It becomes mere collateral claim to 
pay money for the use of the wall, since it does not 


a 


411 
apply to the building of a second wall, should the 
first be destroyed. Such a covenant, therefore, 
after the completion of the wall, should not run 
to the vendees of either lot. The agreement in the 
principal case, however, seeming to contemplate no 
particular wall, ought properly to be regarded as 
running with the land, and, as most party wall 
agreements are similarly framed, the desired result 
of passing the covenants to subsequent purchasers 
could thus, in such cases, be reached, with no de- 
parture from principle.— Harvard 
December, 1900. 


Law Review, 


——_—e ———_ 
WOMEN WITHOUT A COUNTRY. 


“The Man 


a 


Without Country” is the title 
story by Edward Everett Hale, 
which electrified the community during the dark 
days of the Civil War. Yet at that very time Lucy 
Stone cried out with all the intensity of her apos- 
tolic fervor: ‘ Alas, I have no country, and no hope 
of a country! In all this wide land there is no 
mountain so high, and no valley so deep that I can 
take my little daughter by the hand and feel that 
under the flag I can be protected in my God-given 
right to my child!” 

For twenty past, in Massachusetts, a 
woman of foreign birth who wishes to vote for 
school committee has been regarded as a citizen, 
without naturalization, if she be the wife of a citi- 
zen, either native born or naturalized. The status 
of the husband is held to confer citizenship upon 
the wife. But, unfortunately, this is a rule which 
The Arpany (N. Y.) Law 
JourNAL, speaking editorially, says: 


a 


of striking 


years 


works both ways. 


WomeEN Lose CITIZENSHIP. 


The recent decision by Judge Summerville, chair- 
man of the board of classification of the United 
States appraisers, to the effect that American 
women who marry foreigners are no longer Ameri- 
can citizens, seems to us good law, and ought to be 
sustained as such. The decision was made in the 
case of Mrs. Mattie Dulie, of Helena, Mont., an 
American artist residing abroad. She went abroad 
in 1887, intending to return and reside in this coun- 
try, but she met Thomas Dulie in 1888 and married 
him. Judge Summerville, in his decision, declares 
that a wife’s political status follows that of her hus- 
band, and that her nationality and domicile for 
business purposes must always be deemed that of 
her husband. In marrying a foreigner he holds 


| that the artist must be presumed by law to have lost 


both her citizenship and her domicile in this coun- 
try. The only exception would be where the wife 
has acquired a different domicile from that of her 
husband for the purpose of a suit between herself 
and her husband. The one of great 
importance, for, by reason of it, many American 
women will lose their citizenship in this country 
who believed that, notwithstanding their marriage, 
they were still legal residents of the United States. 


decision is 
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The Woman’s Tribune, commenting on the 
above, says: 

It has been pretty well understood that the law is, 
as now stated by Judge Summerville, and Mrs. 
Stanton Blatch has written a good deal about the 
injustice of it; but there would seem to be a very 


good reason for not having a divided family alle- | 


giance. The law should, however, bear equally on 
both sexes, the citizenship following the domicile 
so that whichever country the parties live in, of that 
they should be deemed citizens for business pur- 
poses. 
regained by the return to the country of birth. 


This reasoning does not seem altogether conclu- | 

° | 
The mere fact of residence abroad does not, | 
in itself, cause a loss of citizenship. That is only | 


sive. 


changed by definite action taken for the purpose 
by an individual in accordance with law. But in 
the absence of any such action taken by a wife, why 
should she lose her status as an American citizen? 
Her domicile is, of course, as a matter of fact, 
that of her husband; but according to the principle 
laid down by Judge Summerville, every woman 
whose husband resides abroad may be deprived of 
her status as an American citizen, without her wish 
or consent, unless she effects a legal separation from 
him, and she may thus find herself a woman with- 
out a country. 

As the law now stands, a wife who chooses to 
accompany her husband is supposed to have thereby 
given her consent to expatriation. In other words, 
she has had to choose between her husband and 
her country. If, however, for good causes, she 
subsequently sees fit to leave her husband perma- 
nently and return to this country, she can regain 
by so doing her American citizenship. 

There seems, moreover, to be some exception 


taken to the legality of Judge Summerville’s de- | 


cision. We know a Massachusetts woman, mar- 


tied to an unnaturalized Canadian, both of them | 
now resident in Boston, who has been allowed by | 
the election commissioners to vote for school com- | 


mittee, notwithstanding her marriage to a for- 
eigner.— The Woman’s Journal. 


a 


SUGGESTED AMENDMENTS TO PATENT! 


AND TRADE-MARK LAWS. 


HE special commission for the revision of the 
patent and trade-mark laws of the United 
States, consisting of United States Circuit Judge 
Peter S. Grosscup, of Chicago; Francis Forbes, of 
New York, and Arthur P. Greeley, late assistant 
commissioner of patents, have submitted their 
report to congress for its action in the premises. 
The report embodies a number of important recom- 
mendations. One is to the effect that the law 
should be so changed as that an application for pat- 
ent filed in any one of the countries which were 
parties to the international convention for the pro- 





The citizenship of either should be instantly | 


| tection of industrial property, held in Paris in 1883, 
| shall, if the inventor files an application here within 
| seven months irom that date, be given the same 
| force as regards priority that it would have if 
originally filed here. It also recommended that the 
law providing for caveats be repealed. A change 
is also suggested by which it will be made clear 
that the executors or administrators of a deceased 
inventor, whether appointed abroad or in this coun- 
try, may apply for a patent for the invention; and 
also that foreigners taking out patents in this coun- 
try should have a representative here on whom 
| papers may be served in any suit affecting their 
interests. The commission also recommends that 
provision be made that after a patent has once been 
granted for an invention, a patent granted there- 
after to another for the same invention shall be for 
the unexpired term of the first patent only. 

The report provides for acquiring the right of a 
trade-mark used in interstate and foreign com- 
merce by registering it; for giving effect to treaty 
provisions, and makes willful infringement of a 
registered trade-mark punishable by a fine of not 

more than $500. It also provides for the seizure of 
pos bearing a false mark, and for the regulation 
| of commerce, both interstate and foreign. The fee 
| for registration is reduced to $10, and the neces- 
| sary procedure very much simplified. — Washington 


| Law Rep. 


| 





a en 


SUPPRESS THE SWEATBOX. 


HE Erie County (New York) Criminal Court, 
in a recent ruling, emphasizes the assumption 
that a prisoner is innocent until proven guilty. 
| The holding is one which should recall officers of 
| the law to a proper appreciation of their duty. 
The court ordered the acquittal of a prisoner 
| from whom a confession has been extorted, by 
“ sweat-box” methods, so 
generally resorted to by the police, private detec- 
| tive agencies and by individuals assuming quasi- 
police powers as agents for various corporations. 

It is a primal principle of the Criminal Law 
that such confessions are void, and yet thus obtain- 
ing confessions is a universal practice, regarded not 
only excusable, but as perfectly proper. 

It is the duty of officers of the law, upon arrest- 
ing a person charged with an offense, to notify 
him that anything he says may be used against him 
on his trial, and it is the further duty of the arrest- 
ing officer, or such other person as may have 
subsequent charge of the prisoner, to refrain him- 
self and prevent other persons from questioning 
him concerning his guilt or innocence of the charge 
preferred. 

Arrest, no more than accusation, implies guilt, 
and the prisoner should be accorded the full benefit 
of the presumption of innocence from the time of 
the preferment of the charge to his conviction by 
a jury of his peers. A desire to convict, not a 
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sense of justice, too often actuates the officer in | 
his efforts to secure from the accused evidences of 
his alleged guilt. 

It would be well for courts in this jurisdiction 
to follow the examples set by the New York court, | 
and put a stop to this pernicious practice. The 
whole “sweat-box” system, with its accompani- 
ments of mental and physical racking, is a violent 
perversion of official duty; a rueful resort to 
mediaeval methods and a reproach to the ministers 
of the law.— Chicago Law Journal. 





+—--— 


THE HUMOROUS SIDE OF THE LAW. 





A lady canvassing for her husband, a barrister, 
in an agricultural constituency, called at a particu- 
lar cottage, and, as often happens, the cottager 
was from home. The wife civilly asked the lady 
whether would leave a message. “‘ Well, I 
don’t like to do that, because I want his personal 
promise to vote for my husband, Mr. ——. But 
you don’t recollect the name, I’m afraid.” 
ma’am, I’m very sorry, but I’m afraid I don’t.” 


she 


“ Well, | 


Legal Hotes. 


Mr. Lewis I. O’Neal has been renominated by 
the president as a justice of the peace for the Dis- 
trict of Columbia. 


Henry Zeimer, convicted in New York city of 
subornation of perjury in obtaining for Mrs. 
Byrde G. Herrick a divorce upon false evidence, 
has been sentenced to ten years in state prison by 
Recorder Goff. Zeimer’s plea for a light sentence 
was unavailing, the recorder stating that he was a 
lawyer and an officer of the court, and that it was 
his duty to see that the laws were obeyed and not 
violated. Ten years is the extreme penalty for 
Zeimer’s crime. 


Frank Wilson, who was also implicated in the 
divorce mill, and who turned State’s evidence, was 
given three years. Hugh O. Pentecost, counsel, 


| said that Wilson’s blind mother was solely depend- 


your husband for the — ahem —alleged stealing of | 


a gun, and got him off?” ‘“ Why, bless my soul! 
Yes, ma’am! Alleged be hanged! We’ve got that 
gun in the house now. My husband’s vote’ll be 
all right.”— Sunday Sun. 





A man who had never seen the inside of a court- 


ent upon him for support. The recorder imposed 
the lightest sentence possible. Mrs. Byrde G. Her- 
rick and Mary Thompson, the co-respondent, were 


| discharged with a warning and admonition from the 
“Don’t you remember the gentleman who defended | 


recorder. Recorder Goff stated that in Zeimer’s 
office there had been found the papers in fifty-two 
other cases. 


Lord Selborne’s love and veneration for litera- 
ture is manifested in his letter of thanks to Tenny- 
son for the latter’s dedication to him of the drama 
“ Becket.” He declared that this courtesy on the 
part of the poet was “ the greatest real honor” that 


room until he was introduced as a witness in a case! had ever been done him; and that the fact that he 
pending in one of the Scotch courts, on being | had won the laureate’s friendship and esteem was 


sworn, took a position with his back to the jury 
and began telling his story to the judge. 

The judge, in a bland and courteous manner, 
said: 

“Address yourself to the jury, sir.” 

The man made a short pause, but notwithstand- 


| 


ing what had been said to him, continued his nar- | 


rative. 

ihe judge was then more explicit, and said to 
him: “Speak to the jury, sir; the men sitting be- 
hind you on the benches.” 

The witness at once turned around, and, making 
an awkward bow, said with perfect gravity: 

“ Good morning, gentlemen.” 





“Your friends call you ‘judge,’ do they not?” 
asked the lawyer, frowning heavily at the witness. 

“Yes, sir,” the witness replied. 

“No particular reason for calling you that, is 
there?” 

“Well, sir, you may not believe it, but before 
I came to this State I held an honorable and re- 


sponsible position on the bench for eighteen 
years.” 

“Where?” 

“In a shoemaker’s shop, sir.”— Chicago Tribune. 





“more than he could have hoped for.” What a 
contrast, this, to the relations existing between 
Lord Elden and Shelley, perhaps the greatest poet 
of that day! And what a tribute, too, to the 
graciousness and goodness of the later period.— 
Canada Law Journal. 


Mr. Robert D. Benedict, one of our leading 
admiralty lawyers, has denied the correctness of 
the information of the New York correspondent 
of the London Times to the effect that there is a 
fixed rule in the Admiralty Court of England which 
prohibits a steamship from running at a greater 
speed than three knots an hour in a fog, says the 
New York Sun. Judge William W. Goodrich, of 
Brooklyn, who was also a leader of the admiralty 
bar until his appointment and election to the bench 
of the State Supreme Court, calls our attention to 
the case of the Pennsylvania (86 U. S. R. p. 125) 
as bearing on the question discussed by the London 
Times correspondent and Mr. Benedict. In that 
case the steamer Pennsylvania, going seven knots 
an hour in a dense fog, collided with the bark 
Mary Troop, moving about one knot an hour. 
Both vessels were held to be in fault, the steamer 
for running so fast in a fog, only 200 miles from 
Sandy Hook, and the bark for not sounding a fog- 


414 


THE ALBANY 


LAW JOURNAL. 








horn when under way, as required by the act of | 
congress for preventing collisions at sea. “ Our | 
rules of navigation,” said Mr. Justice Strong in the | 
Supreme Court of the United States, “as well as 
the British rules, require every steamship when in 
a fog, ‘to go at a moderate speed.’ What is such 
speed may not be precisely definable. It must 
depend upon the circumstances of each case. That 
may be moderate and reasonable in some circum- 
stances which would be quite immoderate in others. 
But the purpose of the requirement being to guard 
against danger of collisions, very plainly the speed 
should be reduced as the risk of meeting vessels 
is increased.” 


Perhaps the worthiest tribute that could be paid 
to the memory of Justice Beekman, of the Supreme 
Court, who died yesterday, would be to say — and 
it truthfully may be said—that he was a just and 
upright judge, whose heart and hands were clean, 
whose mind was broad and clear, and whose con- 
duct as jurist and citizen adorned our civic insti- 
tutions. He stood for truth and justice. He loved 
his fellow man. He upheld the right for its own 
sake, and in his death the city has lost an indi- 
viduality whose character disclosed the highest type 
of American citizenship.— N. Y. Mail and Express. 





It has long been the custom of the Supreme Court 
to admit to practice in Michigan attorneys from 
other States, on presenting certificates of admission 
from the Supreme Court of the State from which 
they came, but from this time forward an exception 
will be made in the case of Indiana. It appears 
that in that State it is not necessary for a person 
to graduate at a law school or even pass an exami- 
nation, except as to moral character, to be admit- 
ted; and, therefore, the Supreme Court has ordered 
that in future all persons presenting certificates 
from Indiana will be required to submit to an ex- 
amination, unless holding a diploma from a recog- | 
nized law school.—Detroit Law Journal. 


People who cannot understand why they have 
to pay lawyers good fees for doing what appear to | 
be simple things may note how a puzzling lawsuit 
developed out of the careless use of the common 
phrase “ more or less.” This was a suit brought 
in California before United States Circuit Judge 
Morrow, by Wells, Fargo & Co. against William 
Wolf, to recover from Wolf the difference on 2,925 
barrels of cement at $2.56 and at $3.50 per barrel. 
Wolf contracted to furnish 5,000 barrels of cement 
“more or less,” at $2.56 per barrel, to be used in 
constructing the company’s new building. The 
5,000 barrels were used up and it was figured that 
2,925 additional barrels would be required. By that 
time the market price had gone up to $3.50, and | 
Wolf declined to furnish more than 500 barrels at | 
the contract price, claiming that that number, being 
10 per cent of the number specified in the contract, 
complied with the phrase “ more or less,” as used | 
in the contract. Judgment was given in favor of ' 


‘ 


Wells, Fargo & Co. for $2,265, from which, how- 
ever, was deducted an offset claimed by Wolf which 
reduced the net judgment against him to $600. And 
for all the trouble, time, skill and energy in unravel- 
ing such an apparently little matter lawyers must 
be paid.— N. Y. Evening Post. 


John Proctor Clarke, of New York, whose ap- 
pointment in place of Mr. Justice Henry R. Beek- 
man, the late Supreme Court justice, has been 
announced, is the son of Col. J. Edward Clarke, 
of Washington, D. C., and has long been promi- 
nent at the bar of the metropolis. He was assisiant 
corporation counsel during Mayor Strong’s ad- 
ministration. He served as counsel for the Fal- 
lows committee, which investigated the affairs of 
the surrogate’s office. With Frank Moss, of the 
Mazet committee, he was associate counsel when 
inquiry was made into the administration of the 
city’s departments under Mayor Van Wyck. Gov. 
Roosevelt appointed Mr. Clarke a deputy attorney- 
general last winter to conduct the investigation of 
the alleged malicious rumors circulated about the 
Brooklyn Rapid Transit Company. He was presi- 
dent of the West Side Republican Campaign Club 
in the Roosevelt campaign two years ago, and ac- 
companied Col. Roosevelt on his campaign trips 
about the State, making many speeches. He has 
been a member of the Republican county commit- 
tee and belongs to the Union League Club and the 
Republican Club of New York. 


The power of cities to regulate the offensive bill- 
board nuisance was asserted recently by the Court 


| of Appeals in deciding, in the case of the city of 


Rochester v. West (164 N. Y. 510), that the city 
could regulate the size and character of bill and 
advertising boards. 
charter to license and regulate bill-posters, bill- 


The city was authorized by its 


| distributors and sign advertising, and to prescribe 


the terms and conditions which _ licenses 
should be granted. In 1896 the common council 
passed an ordinance forbidding the erection of bill- 


boards more than six feet high without the consent 


upon 


of the common council, and providing that every 
applicant for permission to erect billboards should 
give one week’s notice, in writing, of such applica- 
tion to the owners, occupants or agents of all 
houses and lots within two hundred feet of the loca- 
tion of the proposed billboard. In 1897 a Roches- 
ter bill-posting company erected a billboard without 
taking any of the foregoing steps and for so doing 
was fined five dollars. The case, going ultimately 
to the Court of Appeals, that court decided that 
the city could regulate the matter to the extent at 


least of caring for the 


“safety and welfare of the 
inhabitants of the city, or persons passing along 
On this point the court said: “If the 
defendant’s authority to erect billboards was wholly 
unlimited as to height and dimensions, they might 
readily become a constant and continuing danger 
to the lives and persons of those who should pass 


its streets.” 
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that “the validity of a statute is not to be deter- 
mined by what has been done in any particular in- 
but what may under it.” The 
power of a city to regulate the height of billboards 
on the ground that they menace the safety or 
“ welfare ”’ 


stance, be done 


of citizens seems fairly to support an 


argument that a city can regulate other features of | 


the billboard nuisance. Certainly the height of 

many billboards is their least 

New York Evening Post. 
a 


English Actes. 


Subscriptions to the amount of more than £1,000 
have already been received or promised toward the 


memorial of the late Lord Russell, of Killowen, | 


which is to take the form of a statue in the Royal 
Courts of Justice and a replica of Mr. Sargent’s 
portrait for the National Portrait Gallery. 


The Palace of Justice in Pretoria was, on the 
occupation of that city by Lord Roberts, con- 
verted into the chief British hospital, and was 
handed over to the staff of Lord Iveagh’s hospital. 
It has become since the first of November the 
headquarters of the Transvaal police—a_ force 
organized by General Baden-Powell. 


The French law giving faculties to lady barristers 
is (says the Paris correspondent of the Daily Chron- 


icle) likely to lead to certain changes in feminine | 


garb. The “ Mantalinis’’ and “ modistes” are de- 
signing Portia-like while the “toque” 
in various hues is already seen on the bonnet stands 


in the inner sanctuaries of the Rue de la Paix. 


The first France, Mdlle. 
Chauvin, will, says the St. James’ Gazette, make 


blouses, 


woman barrister in 
her debut very soon in a lady friend’s divorce suit. 
Mademoiselle Chauvin is a woman of great cour- 
age and undoubted ability, fought her 
way to a high place in her profession. She is a 


who has 


fully qualified doctor of law, having received the 
degree six or seven years ago, chiefly in recognition 
of a work she has written on “ The Professions Ac- 
cessible to Women.” 


In the Westminster County Court recently, before 
Judge Lumley Smith, Messrs. Pulvermacher (Lim.), 


electric belt makers, of Regent street, brought an | 


action for four guineas, the balance of the purchase- 
money of an electric belt supplied to Mr. H. Mott, 
of Oxford. The defendant got into communication 
with the plaintiffs through an advertisement, and 
paid one guinea on account of a double concen- 
trated belt. 
Spirited, irritable, and suffered from headache. 
belt, in hts opinion, made him worse, and he re- 
turned it. He maintained that the belt was of no 


use for the purpose for which it was sent to him. | 


Mr. Mitchell, the managing director of the plaintiff 
company, said these belts were useful for everything 


XUH 


along the street in proximity to them.” In this | 
connection the court recalled the well-known rule | 


offensive feature.— | 


At the time he ordered it he was low- | 


The 


| to say there is no proof of death whatever. 
| 
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except fever. His honor came to the conclusion 
that the advertisement was a warranty to cure “all 
the ills that flesh is heir to.” Defendant was not 
| benefited by the belt, and he found in his favor, but 
did not think it was a case for costs.— Law Journal. 


Lawyers are plentiful on the stage at present, 
says the Law Journal. A judge is the leading char- 
acter in ‘Mrs. Dane’s Defense,’’ at Wyndham’s 
| Theatre, a retired judge and a barrister figure in “ In 
* at the Strand Theatre; a member of 
| the bar is the chief character in ‘‘ The Likeness of 
the Night,” in which Mr. and Mrs. Kendall are 
now appearing, and a figures in “ Pa- 
tience,” at the Savoy Theatre, whose “ make-up” 
| gives him some resemblance to Sir George Lewis. 
At Kelso, Scotland, Lord Stormonth-Darling 
recently gave a lecture to the local literary society 
|}on “The Art of Public Speaking,” from which a 
passage may be fitly quoted: “My daily duty,” 
said his lordship, “is to listen to speeches from the 
bar, some of them most able and convincing, others 
of them less so, and I declare to you it is often a 
positive pain to me to hear speeches of great ability 
which are intended to influence my mind or the 
| minds of juries who are sitting with me, absolutely 
spoiled by ineffective delivery. We judges are sup- 
posed to be less liable than a jury or a popular 
audience to be affected by the arts of the orator, 
and, no doubt, our professional training renders it 
easier for us to pierce through the externals of a 
speech and to reach the real question for decision. 
But it is none the less an effort to keep alive one’s 
attention to the mumbling and monotonous efforts 
of a bad speaker.” We are not often favored with 
a revelation of the judicial mind such as this, and 
Lord Stormonth-Darling’s observations will be 
appreciated for their practical value-— Law Times. 


| the Soup’ 


solicitor 


murder at the Gloucester 
Mr. Justice Lawrence seems to 
have adopted in its entirety the rule of Lord Hale 
as to corpus delicti—that a man ought never to be 
convicted of murder or manslaughter on circum- 
stantial evidence alone unless the body has been 
found (2 Hale, P. C. 290). This rule can, however, 
be treated only as a caution, like that against ac- 


During a trial for 


autumn assizes, 


cepting the uncorroborated evidence of an accom- 
plice, and does not amount to a rule of law. This 
appears to be established by the cases cited in 
“Archbold” (22d edit.), p. 748, and Regina v. Dud- 
ley (L. R., 14 Q. B. Div. 276), the case of canni- 
'balism by the survivors of the Mignonette. Per- 
haps the true account of the doctrine or caution 
is that given by Sir Henry De Villiers in Upington 
|v. Solomon ([1897]. 9 Buchanan, Cape Supr. Ct. 
Reports, 240, 276): “*I have never understood the 
law as to the corpus delicti to go so far as to hold 
that where witnesses swear that they saw the person 
shot by means of a gun, and where they saw the 
deceased actually dying, a jury may be called upon 
I have 
always understood this law as to corpus delicti to 
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apply to those cases in which death is relied upon 
from the fact of the disappearance of the deceased.” 
— Law Journal. 


The time-honored formalities which attend the 
constitution of a new parliament draw attention 
to certain differences between the position of the 
speaker of the house of commons and the presi- 
dents or speakers of the commons house in colonial 
and foreign legislatures. Our speaker's title ap- 
pears to have been acquired by him as spokesman 
of the faithful commons when they were in the po- 
sition rather of a representative deputation of the 
freeholders and burgesses of the nation than an 
integral element in national legislature. The 
process of his election and approval point in the 
same direction, and indicate a time when the crown 
could pick and choose as to whom it would hear 
in support of the petitions of the commons. The 
formal claims, too, which he makes to the privileges 
of freedom of debate and the like clearly mark the 
effect on our constitutional history of the abortive 
interference of Charles I with the constitutional 
rights and freedom of the lower house. The 
speakers of the two houses of the United States 
congress, although their office is historically deriv- 
able from that of our own speaker, have larger 
functions 


a 


as leaders of their respective houses, 
probably because the federal Constitution of the 
United States does not admit the president’s minis- 
ters as members or leaders of either house. In the 
colonies the privileges of the legislature are secured 
by statute and not unwritten constitutional 
usage, and on the continent the different assem- 
blies have their presidents, who are in the main, 
if not solely, chairmen of the meetings, and not 
spokesmen of the assembly in dealing with the 
monarch or the executive.— Law Journal (London). 


by 


Students of the development of our Constitution 
will note, with interest, two signs of the times. 
Sir Henry Campbell-Bannerman, in his speech at 
Dundee on Thursday in last week, said: “ The gov- 
ernment have thought fit to revive an ancient and 
time-honored office which we have all found useful 
in this country in past years —I mean the office of 
prime minister.” Again, for the first time, prob- 
ably, in our history, the prime minister, as such, 
was last week named in the official Court Circular, 
which is understood to be submitted to the queen 
before its issue to the press. These are clear indi- 
cations of the tendency to acknowledge officially 
the status of the premier, whose rights and duties 
as “head of the administration are nowhere re- 
corded,” and whose position, Mr. Gladstone tells 
us, “is curiously characteristic of the political 
genius of the people” (Gladstone’s Gleanings, 
p. 240). The designation of a statesman in the 
Court Circular by the title of prime minister, whose 
status is almost, if not, altogether unknown to the 
statute law, and the reference to the premiership 
by an eminent statesman as “an office,” mark a 


| distinct advance in our constitutional development 
when we remember that in 1741 a number of peers 
drew up a protest against the government of Wal- 
pole, on the ground that “a sole or even a first 
minister is an officer unknown to the law of Great 
Britain and inconsistent with the Constitution” 
(Rogers’ Protests of Lords, vol. 2, p. 10), and that 
the daughter of Lord North, in a singularly inter- 
esting letter written by her to Lord Brougham, 
says: “In 1769 Lord North became chancellor of 
the exchequer, and some years after first lord of 
the treasury. He never would allow us to call him 
prime minister, saying there was no such thing in 
|the British Constitution” (Brougham’s Statesmen 
of the Time of George the Third, vol. 1, p. 392).— 
Law Times. 
In connection with General Buller’s recent 
count of the use of barbed wire by the Boers at the 
| battle of Colenso, it is worth while noting the some- 
what flowery description in an Irish text-book on 
the Land Laws of the dangers of this material: “ It 
would appear,” says the learned author, “that any 
possible advantages this device may possess are 
more than counterbalanced by its formidable and 
almost inevitable mischief. Woe betide the lonely 
wayfarer who comes across it on a dark night! 
Woe worth the chase when hunters, horses and 
hounds are confronted by the barbed wire fencet 
Such a misfortune may cause the life of many a 
gallant grey.” It was thought by the court, in 
Collen v. Ellis (32 L. Rep. Ir. 491) that a barbed 
wire fence bordering a highway was an obstruction 
to the free passage of persons on the highway, and 
consequently an offense within the meaning of sec- 
tion 13 (3) of 14 & 15 Vict. c. 92; and in Stewart v. 
Wright (9 Times L. Rep. 480) a barbed wire fence 
adjoining a public footpath was stated to be a nuis- 
ance, and the occupier of the lands who had put it 
up was held to be liable in damages to a person 
whose mackintosh had been torn while he was walk- 
ing along the footpath. The Barbed Wire Fence 
Act of 1893. of course, now enables any local author- 
ity to compel the owner of a barbed wire fence which 
adjoins and ‘is a nuisance” to any public highway 
to remove it (“ nuisance to a highway,” as applied to 
barbed wire, meaning “barbed wire which may 
probably be injurious to persons or animals law- 
fully using such highway”). With reference to 
barbed wire used as fences between adjoining lands, 
it may be added that in McQuillan v. Cromwellan 
Iron Ore Company (26 Ir. L. T. Rep. 15) the de- 
fendant company, which had fenced off a railway in 
its control with a fence of this description, was held 
by the recorder of Belfast to be liable in damages 
to the occupiers of the adjoining lands whose sheep 
had come into contact with the fence and had been 
killed; and it has been suggested that barbed wire 
might come within the description in 24 & 25 Vict. 
c. 100, s. 31, of “spring gun, man-trap, or other 


ac- 


engine calculated to destroy human life or inflict 
grievous bodily harm.’”— Law Times. 
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